
~~ 

E C -  P- 1 9 9 g - ' l . 7  
,;,,c: 5 5 .  -- . ?J 

.[ m-j i, ,.+ " WASHiSCTON, D.C. 20460 

. .  - n -i 
UNITED STATES EN) )NMENTAL PROTECTION AGESCY 

. .  . .  . :.c.t- +.., 

OFFICEOF ESFOIICEUE\ '  
I A\DCOUPLI*\~I . 

MOSITO~ISG 

. .  MEMORANDUM 

SUBJECT: Enforcement Policy Respecting Sources Complying 
With Clean Air Act 

FROM : Courtney M. Price 
Assistant 
and Compliance Monitoring - 

TO: Air and Waste Management Division Directors 
Regions 11, VI, VII, and VI11 

Air Management Division Directors 
Region I, 111, V, and IX 

c 

Air, Pesticides, and Toxics Management 

Regions IV and X 

. Regional Counsels 

Division Directors 

Regions I-X 

Attached is a memorandum providing guidance for your use 
in addressing sources that intend to comply with Clean Air Act 
requirements by shutting down. The relationship of this policy 

: statement to previous policy statements on the same subject is 
as follows. 

- 
On June 18, ,1979, the Administrator established an enforce- . .  

ment policy under the Clean Air and Clean Water Acts respecting 
sources intending to come into compliance by shutting down. 
(See Administrator's Memorandum of June 18, 1979, "Limited Life. 
Facilities--Policy Statement.") On September 20, 1982 and 
January 12, 1983, EPA affirmed that the:Limited Life E'acili- 
ties" policy would apply beyond the end of 1982 under the Clean . 

.Air Act f o r  rroncomplying sources in primary nonattainment areas 
where attainment was to have been achieved by the end of 1982. 
(See the Administrator's Memorandum of September 20, 1982, 

. .  



c . .  

. .  .. , - . -2- . 
\ . . ~  

"Enforcement Action Against Stationary Air Sources Which Will 
Not.Be In Compliance by December 31, 1982," and the January 12, 
1983 Memorandum, "Guidance on Implementation of the 1982 Dead- 
.line Enforcement Policy Issued September 20; 1982," issued. 

. jointly hy.the Associate Administrator and General Counsel - 
and the Assistant Administrator for Air, Noise and Radiation.).; . .  , . .  . .  

For Clean Air Act sources, the present policy, "Clean 

Shutdown," 'supersedes 'the. enforcement policy issued by the 
Administrator on June .18, 1979'entitled "Limited Life'Facili- 
ties-Policy Statement." A memorandum amending relevant por- 
tions of the September 20, 1982.and'January 12, 1983 memo- 
randa to make them consistent.with today's policy statement 
is being issued along with.this memorandum. 
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ENFORCEMENT POLICYRESPECTING SOURCES C .&PLYING 
WITH CLEAN AIR ACT REQUIREMENTS BY SHUTDOWN 

NOTE: THE POLICIES ESTABLISHED IN THIS DOCUMENT ARE INTENDED 
SOLELY FOR THE GUIDANCE OF GOVERNMENT PERSONNEL AND ARE NOT IN: 
TENDED TO CREATE ANY RIGHTS, SUBSTANTIVE OR PROCEDURAL, ENFORCE- 
ABLE BY A PARTY IN LITIGATION WITH THE UNITED STATES. THE - 
AGENCY RESERVES THE RIGHT TO ACT AT VARIANCE WITH THESE POLICIES 
AND TO CHANGE THEM AT ANY TIME WITHOUT PUBLIC NOTICE. 

I. Applicability 

of Clean Air Act SIP, NSPS, or NESHAP's requirements, where 
the owner intends to achieve compliance by shutting down the 
source rather than by installing contro1s.l The' policy applies 
to sources in all air quality regions, regardless of attainment 
status.. 

11. Enforcement Policy For Sources Complying by Shutdown 

This policy applies. to all sources which are in violation 

. 

Section 113 of the Clean Air,Act authorizes EPA to seek 
injunctions against sources in violation of Clean Air Act re-. 
quirements. When applying to the court for a compliance schedule 
or when negotiating one with a defendant,, EPA has.consistently 
interpreted the Act as requiring compliance as expeditiously as 
practicable. . .  

shutting down the source, the question arises as. to what con- 
stitutes an expeditious compliance schedule. EPA believes that 
there are two fundamental types of .shutdown situations, with 
a different treatment being appropriate for each. 

A. 

In'cases where the owner intends to achieve compliance by 

NESHAP Sources, NSPS Sourcesi and SIP Sources Not Being Replaced 

Where a source is. violating .NESHAP or NSPS requirements, 
or is violating SIP requirements and is not.to b.e expeditiously 
replaced (as discussed below), EPA believes that the Clean . 

1 As used herein, the phrase 'install controls' includes: 
(1) the replacement, or upgrading, of inadequate previously- 
installed controls: and ( 2 )  process changes involving signif- 
icant developmental costs. An example of the latter class of 
cases would be product reformulation in the case of VOC 
sources. Where developmental costs can be recouped at other 
sources owned by the source owner, Section I1.B will not be 
applicable, however. ' 
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A i r  Act  r e q u i r e s  an e x p e d i t i o u s '  shutdown 'of   the^ v i o l a t i n g  s o u r c e .  
Al lowing  s o u r c e s  v i o l a t i n g  NESHAP, NSPS, PSD- or NSR'  r e q u i r e -  
ments  t o  o p e r a t e  more t h a n  a min ima l  amount o f  t i m e  w i t h o u t  
c o n t r o l s  would s u b v e r t  t h e  e n v i r o n m e n t a l  p u r p o s e s  b e h i n d  t h e  
A c t ' s  r e q u i r e m e n t s  p e r t a i n i n g  t o  s u c h  s o u r c e s .  Moreover ,  
a l l o w i n g  s u c h  s o u r c e s  or any  other^ S I P  sources which  w i l l  n o i ' b e  
c o n t r o l l e d  more t h a n  a min ima l  p e r i o a  c :  uncontroll,ed.operation' 
wou-ld m e r e l y  a f f o r d  . t h e  owner  an .  o p p o r t u n i t y  to , .max imize  p r o f - i t s  

How e x p e d i t ' i o u s l y  s o u r c e s  f a l l i n g  i n t o ' t h e  above  c a t e g o r i e s  
mus t  s h u t ' d o w n  is to  b e  d e t e r m i n e d  o n  a case -by-case  b a s i s .  The 
most i m p o r t a n t  f a c t o r s  t o  be c o n s i d e r e d  are 1 e g a l . r e s t r a i n t s  on 
c los ing ,  s u c h  as u n i o n  a g r e e m e n t s  and  b a n k r u p t c y  c o u r t  o r d e r s .  
A s  n e c e s a r y  i n  a p p r o p r i a t e  cases, EPA s h o u l d  a p p l y . t o . t h e  
r e l e v a n t  l ega l  a u t h o r i t i e s  f o r  r emova l  o f , a n y  s u c h  c o n s t r a i n t s .  
I n  NEsniPs  cases or  i n  a n y  o t h e r  cases i n v o l v i n g  a s i g n i f i c a n t  
p u b l i c  h e a l t h - r i s k ,  v i o l a t i n g  s o u r c e s  must  b e  s h u t  down a s  qu ick -  
l y  as  p o s s i b l e .  

w i t h i n  whic.h e x p e d i t i o u s  shutdown m u s t  o c c u r  r u n s  from t h e .  t i m e '  
a t  which it is- d e t e r m i n e d  t h a t  t h e  owner i n t e n d s  t o  c o m p l y - b y  
shutdown.  EPA s h o u l d  a p p l y  t o  , t h e  a p p r o p r . i a t e .  c o u r t  f o r  i n j u n c -  
t i v e ' r e 1 i e f : i f  a n  acceptable e x p e d i t i o u s  shu tdown  s c h e d u l e  canriot 
be  s p e e d i l y  n e g o t i a t e d .  Any n e g o t i a t e d  s c h e d u l e  s h o u l d  be  memo- 

' r i a l i z e d  i n  a j u d i c i a l l y  e n f o r c e a b l e  consent agreement and l o d g e d  
w i t h  t h e  a p p r o p r i a t e  c o u r t .  

.B. P o s s i b l e  E x t e n s i o n s  f o r  Noncomplying S I P  S o u r c e s  Which W i l l  

.. . 
a t  , t h e  e x p e n s e  of  - t h e  env i ronmen t . .  I . .  

.. 
F o r  s o u r c e s  s u b j e c t  t o  t h i s  S u b s e c t i o n  ( 1 I . A ) ;  .th-e p e r i o d  

B e  Rep laced  

I f  . t he ,  owner  i n t e n d s  t o  replace a s o u r c e  v i o l a t i n g  a; S I P  
requirement  by t r a n s f e r r i n g  t h e  p r o d u c t i o n  t o  some o t h e r '  f a c i l i t y  
i n  t h e  same g e o g r a p h i c a l  area2,  a n d  t h e  r e p l a c e m e n t  source is n o t  
y e t  c o n s t r u c t e d  a n d / o r  o p e r a b l e ,  EPA may exercise . i ts  en fo rcemen t  
d . i s c r e , t i o n  to  d e l a y  shu tdown  of the v i o l a t i n g  source u n t i l  t h e  
r e p l a c e m e n t  ' f a c i l i t y  is c o n s t r u c t e d  and  o p e r a b l e ;  The f a c t o r s  
t h a t  EPA w i l l  t a k e  i n t o  account  i n  d e t e r m i n i n g  w h e t h e r  to' e x e r c i s e  
s u c h  d i scre t ion  w i l l  inc lude- :  

1: ' The a t t a i n m e n t .  s t a t u s  o f  t h e  a i r  q u a l i t y ' r e g i o n  i n  which 
t h e  s o u r c e  is l o c a t e d ,  i n c l u d i n g  w h e t h e r  t he  r e g i o n ' s  
d e a d l i n e  f o r  a c h i e v i n g  t h e  NAAQS h a s  p a s s e d , .  . . ~. 

. .  
. .  

2 I f  t h e  r e p l a c e m e n t  s o u r c e  were n o t  locat,ed i n  t h e  same a r e a  
a s  t h e  v i o l a t i n g  s o u r c e ,  t h e  b e n e f i t s  of t he  e x t e n d e d  shutdown 
s c h e d u l e  would b e  ' r e a p e d  by some community o t h e r  t h a n  the '  one 
c a r r y i n g  t h e  e n v i r o n m e n t a l  b u r d e n  o f  t h e  e x t e n d e d  p e r i o d  of 
noncomplying o p e r a t  i o n .  
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T h e  i m p a c t  o f  t h e  v i o l a t i n g  s o u r c e ' s  e x c e s s  ernissisas 
o n  t h e  a i r  q u a l i t y  o f  t h e  r e g i o n ,  

The  t i m e  e l a p s e d  s i n c e  t h e  s o u r c e  was r e q u i r e d  t o  have 
a c h i e v e d  c o m p l i a n c e ,  a n d  t h e  e f f o r t s  wh ich  t h e  s o u r c e  
owner  has  made t o  a c h i e v e  c o m p l i a n c e ,  

The  impact  o n  workers and  t h e  company-of  any d i s r u p t i o n  
i n  p r o d u c t i o n  w h i c h  m i g h t  b e  o c c a s i o n e d  by a shutdown 
p r i o r  t o  t h e  r e p l a c e m e n t  s o u r c e ' s  b e i n g  o p e r a b l e ,  a n d  

T h e  o w n e r ' s  r e c o r d  o f  compliance w i t h  a l l  e n v i r o n m e n t a l  
r e g u l a t i o n s  a t  t h e  a f f e c t e d  f a c i l i t y ,  a n d  a t  o the r  
f a c i l i t i e s  owned by t h e  same owner .  

Shutdown o f  t h e  v i o l a t i n g  s o u r c e  n e e d  n o t  c o n s i s t  of 
p h y s i c a l l y  d e s t r o y i n g  o r  d i s m a n t l i n g  t h e  s o u r c e .  How- 
e v e r ,  i n  cases where  t h e  . s o u r c e  owner does n o t  wish  t o  
d e s t r o y  or d i s m a n t l e  t h e  source, '  a r e s p o n s i b l e  o f f i c i a l  
o f  t h e  s o u r c e  owner mus t  s u b m i t  a n  a f f i u a v i t -  s p e c i f y i n g  
t h a t  t h e  owner  does n o t ,  a t  t h e  t i m e  t h e  a f f i d a v i t  is  
g i v e n ,  i n t e n d  t o  resume o p e r a t i n g  t h e  s o u r c e  w i t h i n  a t  
l eas t  t h r e e  y e a r s  f o l l o w i n g  shu tdown .  

- 

The replacement f a c i l i t y  n e e d  n o t  be a one- for -one  r e p l i c a -  
t i o n  of t h e  v i o l a t i n g  f a c i l i t y  b u t  it m u s t  i n v o l v e  some s u b s t a n -  
t i a l  c o n s t r u c t i o n  n e c e s s a r y  t o  p e r m i t  t h e  t r a n s f e r  o f  p r o d u c t i o n  
t o  t h e  replacement f a c i l i t y .  The  replacement f a c i l i t y  need not  
e m i t  t h e  same p o l l u t a n t  as t h e  v i o l a t i n g  source. The r ep lacemen t  
f a c i l i t y  may i n c l u d e  a p r e - e x i s t i n g  source, p r o v i d e d  some sub- 
s t a n t i a l  c o n s t r u c t i o n  is n e c e s s a r y  t o  make t h e  t r a n s f e r  o f  pro- 
d u c t i o n  f e a s i b l e .  F i n a l l y ,  f o r  t h e  p u r p o s e s  o f  t h i s  p a r a g r a p h ,  
t h e  i n s t a l l a t i o n  or u p g r a d i n g  o f  c o n t r o l s  a t  t h e  r e p l a c e m e n t  
f a c i l i t y  may c o n s t i t u t e  c o n s t r u c t i o n  p r o v i d e d  t h e  i n s t a l l a t i o n  
or u p g r a d i n g  is necessary f o r  t h e  replacement f a c i l i t y  t o  a c h i e v e  
or m a i n t a i n  compliance a f t e r  t h e  p roduc t ion  is t r a n s f e r r e d .  

I n  cases w h e r e  EPA d e c i d e s  t o  exercise its e n f o r c e m e n t  
d i s c r e t i o n  t o  d e l a y  shutdown u n t i l  t h e  r e p l a c e m e n t  o f  t h e  v i o l a -  
t i n g  source, t h e  owner mus t  e n t e r  i n t o  a j u d i c i a l l y  e n f o r c e a b l e  
consen t  decree p r o v i d i n g  as f o l l o w s :  

1. T h e  c o n s e n t  d e c r e e  m u s t  r e q u i r e  s h u t d o w n  o f  t h e  v i o l a - .  . 
t i n g  source by a d a t e  cer ta in .  T h i s  date  must be no 
l a t e r  t h a n  t h e  ea r l ies t  d a t e  by w h i c h  t h e  r ep lacemen t  
f a c i l i t y  c a n  be  COnStNCted  and rendered o p e r a b l e  on an 
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expeditious schedule, as measured from the time when _ ,  
it is determined,that the owner of the source intends 
to achieve compliance'by shutdown. 

The decree must require the posting of a surety bond 
or equivalent mechanism providing fo,r .an, automatic . . 

forfeiture in the event shutdown does not occur by 
the agreed-upon date. The bond should be in'an amouRt 
representing the cost of installing adequate controls . 
on .the' violating source: 

Notwithstanding the provision o'f a. bond, the .decree 
must contain a clause reserving the government's right 
to seek other relief in the eve'nt the source fails to.be 

The decree'must contain a stipulated penalty provision 
settiny a daily penalty for any. operation of the'viola- 
ting source beyond the shutdown date. . The amount of 
this penalty should be sufficient to, at a minimum, 

noncomp,lying operation, above and beyond the capital 
cost of controls forfeitable pursuant to the bond re- 
quired by Subparagraph 2 above. 

The consent decree must provide that the violating 
source will be either denolished or dismantled, or . .  
that, upon any reactivatipn for a business reason aris- 
ing after the shutdown, the source would constitute a 
new source under applicable federal regulations including, 
where applicable, new source review regulations. 

All agreements regarding shutdown must be made binding 
on all successors-in-interest to the owner. 

The,consent decree must require a schedule of construc- 
tion for.the replacement facility.with appropriate inter- 
im dates and 'stipulated penalties for any violations of 
the constructi,on schedule. 

The decree must require the owner to demonstrateland 
maintain compliance with all emission standards applic- 
able to all emission points at the replacement facility . 
which are associated ,with the transf.erred production. . 
The. compliance demonstration should, 'if feasible, occur 
prior to the.. transfer of .production.. ,An exception can 
be made in caseswhere a brief shakedown period is 
required, or where conditions prior to the transfer of 
production would not constitute representative operating 
conditions. The decree should provide that Compliance 
shall be maintained at the replacement facility until 

- .  

timely shut down. . 

recapture any economic benefit attributable to'the .. , , , 

. .  . .  . 
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the termination of the decfee, if that date occurs later 
than the date of the required compliance demonstration. 

The decree should provide that the company shall comply 
with the terms and conditions of any state, local, or 
federal permits applicable to the sources associated 
with the transferred production at the replacement 
facility . - 

- .  

. . .  

9. 

10. 

11. 

12. 

13. 

The decree must require implementation of appropriate 
interim measures at the violating fac,ility to minimize 
the impact of .continued noncomplying operation ion the 
environment. If the violating source is uncontrolled, 
the decree must require implementation of whatever 
operation and maintenance practices are appropriate. 
If the source already has controls; the decree must at 
a minimum require the best practicable operation and 
maintenance of those controls until the time of shutdown 
In cases where. an appropriate limit can be set, the 
decree must require compliance with interim emissions 
limits, as a tool f o r  ensuring compliance with. interim 
operation and maintenance procedures, and must provide 
for stipulated penalties for violations of such interim 
emission limits. 

* 

3 

The decree must contain reporting requirements regarding 
such matters as increments of progress in compliance 
schedules, implementation of interim control measures, 
and compliance with interim emissions levels. 

The decree must provide, in accordance with the applic-. 
able civil penalty policy, f o r  the payment of a civil 
penalty respecting the violations at the violating 
source, and respecting any violations at the replacement 
source. The penalty must cover the period beginning at 
the date of the earliest provable violation to the date 
that compliance will be achieved. The end of this 
period for the violating source being closed down will 
be the date of shutdown. The end date with respect to 
any noncomplying replacement source is the date that a 
successful compliance demonstration is conducted. 

The termination clause of the decree must provide 
that the jurisdiction of the court will continue until 
the later of the shutdown of the violating facility 
or the compliance demonstration at the replacement 
facility . 

. 

3There have been occasions when control equipment was avail- 
able on a rental basis. In any such cases, use of the rental 
equipment should be required. 



-6 -  
e 

A v o i d i n g  Abuse o f .  T h i s  P o l i c y  C .  
. .  

. .  . .  
E x p e r i e n c e  h a s  'shown t h a t  s o m e - s o u r c e  owners  may seek t o  

o b t a i n .  shu tdown  s c h e d u l e s  l o n g e r  t h a n  o t h e r w i s e  a l l o w e d  u n d e r  . . 

t h i s  p o l i c y  by d e l a y i n g  t o  acknowledge t h a t  shutdown is contem- 
p l a t e d  f o r  d s o u r c e  which has become t h e  s u b j e c t  o f  a n  e n f o r c e -  
ment action.. ~ I n  order t o  a v o i d ,  s u c h  a b u s e .  o f .  t h e .  shutdown 
p o l i c y ,  t h e  f o l l o w i n g  p r o c e d u r e s  s h o u l d  be  employed:  ; .; - .* - 

. .  

1. . A t  t h e  t i m e  o f  E P A ' s  i n i t i a l  c o n t a c t :  w i t h  t h e  s o u r c e  
ow.ner s u b s e q u e n t  t o  i s s u a n c e  o f  a n  N.O.V..; EPA shou ld  

., . r o u t i n e l y  , a d v i s e  t h e  s o u r c e  o w n e r . o f  t h e - p o l i c y  re- 
s p e c t i n g  s o u r c e s  comply'ing ' b y  shutdown.  

I f  t h e  owner  acknowlgdges '  i n  .a t ime ' ly  f a s h i o n  t h a t  
shu tdown  is a p o s s i b i l i t y  f o r  t h e  s o u r c e ,  b u t  i n d i -  

EPA may, i n  a p p r o p r i a t e  cases, exerc ise  its d i s c r e t i o n  
t o  a f f o . r d  t h e  owner a b r i e f  p e r i o d  t o  c o m p l e t e  any 
d e c i s i o n - m a k i n g  r e g a r d i n g  w h e t h e r  t h e  s o u r c e  w i l l .  
b e  s h u t  down a n d ,  i f  so, whethe r .  i t  w i l l  b e - . r e p l a c e d  

' w i t h i n  t h e  meaning '  o f .  S e c t i o n  1 I . B .  The amount of  time 
a f f o r d e d  s h o u l d  b e , t h e  absolu te  minimum p r o c e d u r a l l y  

. n e c e s s a r y  f o r  a u t h o r i z e d  o f f i c i a l s  of t h e ,  s o u r c e ' s  
owner  t o  m a k e  t h e  r e l e v a n t  d e c i s i o n s .  

. .  

.. . .  . 
2.  . ' 

' .cates t h a t    the shutdown d e c i s i o n  h a s  no$. been f i n a l i z e d ,  

111. E f f e c t i v e  Date 

T h i s  p o l i c y  a p p l i e s  t o  a l l  cases r e f e r r e d  t o  H e a d q u a r t e r s  
or. i n  t h e  case of d i r e c t  r e f e r r a l s ,  t o  D O J ,  s u b s e q u e n t  t o  
December 1.5, 1985.  

. .  

. .  
. .  

I 

. 

. . . . . - . 
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